Lawyers’ attendance at police interviews
What Japan can learn from experiences in the EU
and England and Wales
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Two sources of standards for access to a lawyer for
suspects in Europe

* The European Convention on Human Rights Article 6(3)

— Access to a lawyer is a fundamental aspect of the
right to fair trial

— What happens at police stations often determines
the course of proceedings

e The European Union Directive on access to a lawyer

— Access to a lawyer is needed to counterbalance the
powers of the police and prosecution

— Citizens should be confident that the EU will protect
their rights
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The EU Directive on the right of access to a lawyer -
1

* A suspected or accused person has the right of access
to a lawyer from the time that they are officially
informed that they are suspected or accused of a crime,
until the conclusion of proceedings, including any
appeal

A suspected or accused person must be granted access
to a lawyer, at the latest —

— before they are questioned by the police

— when an investigative act at which they are present
is carried out

— without undue delay after deprivation of liberty
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The EU Directive on the right of access to a lawyer -
2

A suspected or accused person can waive their right to a lawyer, but only if
provided with clear information about the content of the right, and the
consequences of waiving it

Temporary derogation from the right is only permitted for compelling
reasons in order to avert serious adverse consequences, or where
immediate action is imperative to prevent substantial jeopardy

A suspected or accused person has a right to meet in private and
communicate with their lawyer, including prior to questioning, and
confidentiality must be respected

A suspected or accused person has the right to have their lawyer present,
' guestioned
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Challenges to giving effect to the right of access to a
lawyer

Laws that do not clearly set out the right to a lawyer, and
when it applies

Informing suspects of their right to a lawyer in a language
that they understand — information is often complex and
treated as a formality

Waiver of the right to a lawyer — the process is not
transparent and verifiable

Difficulties in ensuring confidential lawyer/client
consultation

Limits on effective participation of the lawyer in police
interrogations

Poor quality of legal advice and assistance
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Ensuring confidential lawyer/client consultations

e The Directive states that the suspect has a right to meet with
their lawyer in private, including prior to police interrogation

Some EU States limit the time that the police have to wait for
the lawyer

Some EU States limit the number and/or length of
lawyer/client consultations
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Effective participation by lawyers in police
interrogations

 The EU Directive provides that a suspected or accused person
has the right to have their lawyer present, and to participate
effectively, when questioned by the police

e However, the Directive does not define what is meant by
‘participate effectively’
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The right of a lawyer to effectively participate in
England and Wales

* The law states that a suspect has the right to consult with a lawyer,
in private, at any time
* A statutory code sets out the lawyer’s role -

The lawyer’s only role is to protect and advance the legal rights of their client.
The lawyer may —

give advice which has the effect of the client avoiding giving evidence
intervene in order to seek clarification

challenge an improper question or the manner in which it is put
advise their client not to answer particular questions

give further legal advice
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The quality of legal advice and assistance

e Research in many EU States shows that lawyers are often
passive

e Possible explanations for this include —
— the police seek to limit what the lawyer does
— lack of case-related information
— lawyers are not clear about what their role should be
— low levels of legal aid remuneration, and low morale
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The consequences if the lawyer is passive

‘It is of the first importance that a lawyer fulfilling the exacting duty of
assisting a suspect during interviews should follow the [Law Society]
guidelines and discharge his function responsibly and courageously.
Otherwise, his presence may actually render disservice. We can only
assume that in the present case the officers took the view that unless
and until the solicitor intervened, they could not be criticised for
going too far. If that is so, they were wholly wrong.’

R v Paris, Abdullahi and Miller (1993) 97 Cr. App. R. 99
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Electronic recording of police interrogations

 There is no EU standard regarding the recording of police
interviews, and few countries require interrogations to be
routinely recorded electronically

* |n some countries, police interviewers compile a summary of
the interview, which the suspect and/or their lawyer are asked
to verify

* In some countries, police interviewers record the interview by

typing on a computer or typewriter as the interrogation
proceeds
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Electronic recording of interrogations in England and
WEIER

e Police interrogations have been routinely audio-recorded since
the early 1990s

e Audio and audio-visual recording is regulated by statutory
codes of practice

e The police initially opposed electronic recording, but now
support it —
— interrogations are conducted more quickly
— it protects them against allegations of improper conduct
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The importance of electronic recording

‘We are bound to say that on hearing tape 7, each member of
this Court was horrified. Miller was

bullied and hectored. The officers... were not questioning [the
suspect] so much as shouting at him what they wanted him to
say. Short of physical violence, it is hard to conceive of a more
hostile and intimidating approach by officers to a suspect. It is
impossible to convey on the printed page the pace, force and
menace of the officer's delivery...”

R v Paris, Abdullahi and Miller (1993) 97 Cr. App. R. 99
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Implications for police station legal advice in Japan -
1

A verifiable procedure for clearly informing suspects of their
right to a lawyer, and decision-making by suspects

Clear legal regulation of the right to a lawyer, including during
interrogations

A legal limit on police interrogations before a suspect has
consulted with a lawyer

An effective system for contacting a lawyer, including a duty
lawyer
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Implications for police station legal advice in Japan -
2

A clear right to confidential lawyer/client consultations, with
suitable facilities

Quality assurance mechanisms for lawyers providing advice and
assistance at police stations, and relevant training for lawyers

A clear statement by the Bar Associations regarding the role of
the lawyer and, if possible, agreement on this with relevant
government ministries and the police
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Achieving effective legal advice at police stations

o Effective legal advice and assistance for suspects at police
stations requires appropriate laws, regulations, procedures,
and professional cultures

|t takes time for new laws, procedures and functions to be
realised in practice

* |t requires transparency, and a willingness to learn from
experience and research
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